
           Texas Legislature – 82nd Session
The 82nd Legislative Session has adjourned Sine Die.  Last minute negotiations and attempts to reach a compromise between the House and the Senate versions of legislation relating to fiscal matters necessary for the implementation of the 2012-2013 budget, including school finance provisions were unsuccessful.  Although the House passed the legislation by a slim margin, the bill died in the Senate as Sen. Wendy Davis (D-Ft. Worth) exercised her right to filibuster or talk until the time expired to pass the legislation.

As a consequence, Governor Perry called a special session to begin immediately on May 31st.  He included two issues in the proclamation – the fiscal matters legislation and legislation related to healthcare cost containment in the Medicaid program.  If the legislature is unable to reach an agreement on these issues, Governor Perry can continue to call special sessions but the process begins anew each 30 days.  

The 82nd Session began with heavy Republican majorities in both the House and Senate.  On the House side, Republicans gained a super-majority of 101 after former Democrats Aaron Pena and Allan Ritter switched parties prior to the start of the Session.  Governor Perry declared several issues as “emergency items” early on, including legislation to address eminent domain, mandatory sonograms, voter identification, the need for a federal balanced-budget and sanctuary cities. He later added loser-pays tort reform legislation to the list.  After all was said and done, all the emergency items passed except for sanctuary cities.

With a large deficit, all eyes were on the budget during the 82nd Session.  The House passed a very lean budget with spending within available revenues.  The Senate believed they could increase spending through use of rainy day funds to address a shortfall in the current biennium as well as various fiscal “tricks” to generate additional revenue.  In the end, the House and Senate came to an agreement.  The 83rd Legislature will be in for another tough budget cycle unless revenues dramatically increase.  
Although the bill filing numbers were down this session, there were still plenty to sort through during the last 180 days.  The House filed 3865 bills and 154 joint resolutions and the Senate filed 1930 bills and 53 joint resolutions this Session.  Of that number, almost 1400 passed and many lived on as amendments to other bills.

The Governor still has a post-Session veto period during which to wield his veto pen.  This 20-day period after the Session ending June 19th is arguably the most powerful time for the Governor and we will, of course, keep a vigilant watch.  


Figure 1 – Texas State Budget for the 2012-2013 Biennium, All Funds

Source: Legislative Budget Board

Funds to be spent in the 2012-2013 Biennium - $172.345.1 Billion
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The session began with the House passing a dramatically reduced budget that balanced within available revenues, spending $82.1 billion in general revenue funding.  The House anticipated being able to add roughly $4 billion from various fiscal matters bills that delayed some state expenditures while accelerating certain tax payments.  

The Senate passed a more generous bill that spent $88.1 billion in general revenue funding, putting substantially more into schools, Medicaid, higher education and corrections.  Although the Senate bill was larger, the funding was still well below current levels of spending.   

There were two critical areas in the budget—Medicaid and public school funding – that were a struggle for the conference committee.  Eventually, an agreement was reached on Medicaid funding.  The decisions on Medicaid tracked the Senate version with a variety of service and program reductions replacing the 10 percent rate cut for Medicaid providers.  Medicaid funding reductions totaled $1.65 billion, leaving a $4.8 billion shortfall for 2013.  The assumption is that this shortfall will be addressed in 2013 in a supplemental appropriation.

Select highlights for the 2012-2013 budget include:

For all funds spending (includes GR, GR-dedicated, federal spending):

· Spending will decrease 8.1 percent to $172.3 billion, down $15.2 billion from current biennium. 
· Article II spending (HHS) will decrease 17.2 percent to $54.2 billion, down $11.3 billion from current biennium.
· Article III spending (public & higher education) will decrease 1.1 percent to $75.6 billion, down $844 million from current biennium.  Of that total, spending on public education is $53.8 billion, up $125.2 million or a 0.2 percent increase. Higher education spending totals $21.8 billion, down $969.1 million or a decrease of 4.3 percent.

For general revenue spending, spending will decrease 2 percent to $80.5 billion, down $1.6 billion from current biennium. 

The Economic Stabilization Fund, frequently referred to as the Rainy Day Fund, ended fiscal year 2010 with a balance of $7.7 billion. As a result of natural gas tax and oil production tax collections in fiscal year 2010 exceeding 1987 levels, the fund received a transfer of $451.5 million from the General Revenue Fund in November 2010. The November transfer plus interest earnings brought the Economic Stabilization Fund balance to $8.2 billion as of January 1, 2011. The CPA forecasts that by the end of fiscal year 2013, the balance in the Economic Stabilization Fund will be $9.7 billion. House Bill 275 appropriated $3.2 billion of the projected $9.7 billion estimated to be available in the Economic Stabilization Fund. Appropriations from the fund will be reduced to the extent that the CPA certifies additional available revenue.

Select highlights for the 2012-2013 Texas budget include:

· Reduction of 44% in state support of medical residencies to $59.6 million compared to $106 million in the current biennium
· Reduction in physician loan repayment programs

· Nursing Shortage Reduction Fund received $30 million for the biennium to allow nursing schools to maintain enrollment

· Nursing education received a little over $5 million from tobacco settlement funds

· Designate trauma facilities received $57.5 million each year of the biennium, a 23% reduction from the current funding levels


House Bill 15 by Rep. Sid Miller amends the Woman's Right to Know Act to require physicians to perform an obstetric ultrasound on a pregnant woman at least 24 hours before performing an abortion in most cases.  The time frame is 2 hours for women residing in rural counties.  The woman can avert her eyes but must hear the description as well as the heart auscultation in most cases as well.  The bill does provide an exception for "medical emergencies" in the event that a pregnancy puts a woman's life at risk.  Governor Perry made this one of his legislative priorities by putting it on his list of emergency items.  He signed the bill on May 19 and the bill takes effect September 1, 2011.  
House Bill 2828 by Rep. Bill Callegari would ensure that a pregnant woman's choice to have or seek an abortion is not the result of coercion or force and that a pregnant woman who may be a victim of domestic violence is made aware of the legal protections available against such coercion or force. The bill failed to pass the House and did not become law.
House Bill 1602 by Rep. Bill Zedler would have required physicians to submit an abortion reporting form to the Department of State Health Services (DSHS) for each abortion performed and to submit a complications form to DSHS in certain circumstances resulting from an abortion.  This bill was left pending in the House Public Health Committee and did not become law.

House Bill 85 by Rep. David Simpson would have prevented state support to a person or facility that performs abortions or provides abortion-related services. This bill was troublesome because of the potential interpretation that family planning services are included in abortion-related services.  This bill did not pass but reappeared as a potential amendment to several other bills and could reappear during the special session.
	House Bill 561 by Rep. Wayne Christian would have prohibited hospital districts from using tax revenue of the district to finance the performance of an abortion except in the case of medical emergency.  This bill did not pass but could reappear as an amendment during the special session. 



Senate Bill 894 by Sen. Robert Duncan expands the current exemptions from the prohibition of the corporate practice of medicine to include a hospital in a county with a population of 50,000 or less, a hospital designated as a critical access hospital, or a hospital that is a sole community hospital. The bill provides clear protections to ensure that employed physicians maintain independent medical judgment.  This bill passed the House and Senate and was signed by Governor Perry on May 12, 2011. It took effect immediately.

Hospital districts in El Paso, Ft. Worth, Houston and San Antonio as well as Scottish Rite Hospital for Children in Dallas were also granted authority to employ physicians through various stand-alone bills.

	Senate Bill 1206 by Sen. Bob Deuell would have authorized freestanding emergency medical facilities to provide non-emergency services, such as administering various vaccinations and intravenous injections to cancer patients.  The bill passed the Senate but failed to pass the House so it did not become law. 



SB 1832 by Sen. Robert Duncan/Rep. Dan Gattis began as a bill to authorize pathologists 

Senate Bill 8 by Sen. Jane Nelson was a major initiative by Nelson and Lt. Governor David Dewhurst.  The bill focused on the quality and efficiency of healthcare through the use of health care collaborative, a form of accountable care organizations.  Because of the broadness of the bill, several undesirable amendments were amended to the bill.  Senate Bill 8 passed the House and Senate but the conference committee report was not approved by the House so it did not become law.  Provisions from this bill have been added to legislation during the current special session.
House Bill 335 by Rep. Mark Shelton requires state agencies to submit a report to the Legislative Budget Board, Governor, Lieutenant Governor, Speaker of the House, and standing legislative committees with jurisdiction over issues relating to health care reform if the agency incurs an expenditure or savings due to a provision of a federal health care reform law, or if the LBB determines that a report about the expenditure is necessary to a comprehensive and continuing review of a program or operation of a state agency. This bill passed the House and Senate and is awaiting signature by the Governor.

HB 2722 by Rep. Charles Perry requires the executive commissioner of the Health and Human Services Commission (HHSC) to adopt rules to ensure, to the extent allowed by federal law, that the Medicaid program is the payor of last resort.  This bill passed the House and Senate and is awaiting signature by the Governor.

House Bill 32 by Rep. Brandon Creighton would have prohibited an individual from being required to obtain or maintain coverage under an individual health insurance policy.   This bill failed to pass the House and did not become law.

House Bill 636 by Rep. John Zerwas would have created a Texas Health Insurance Connector, a health insurance exchange for the state.  This bill failed to pass the House and did not become law.

House Bill 5 by Rep. Lois Kolkhorst would have allowed Texas to join the Interstate Health Care Compact in order to seek approval from Congress to administer Medicare and Medicaid programs in the state.  This bill passed the House but failed to pass the Senate.  This issue could also be dealt with during the current special session.

House Bill 2666 by Rep. Vicki Truitt and Senate Bill 1437 by Sen. Leticia Van de Putte would have authorized the administration of certain immunizations or vaccinations by a pharmacist.  Neither bill was heard in committee so they did not pass.

House Bill 1133 by Rep. Armando Walle would have created a review board to study maternal mortality and severe maternal morbidity.  The bill created the Texas Maternal Mortality and Morbidity Review Board which would be responsible for conducting comprehensive, multidisciplinary reviews of pregnancy-related deaths, pregnancy-associated deaths and severe maternal morbidity.  The analyses of these deaths would be used to improve public health programs, clinical practices, and facility systems, in order to improve maternal health outcomes and reduce pregnancy-related deaths.  This bill was heard in the House Public Health Committee but failed to receive a favorable vote from the committee so it did not pass.

	Senate Bill 23 by Sen. Jane Nelson was the vehicle for implementing various cost-saving 
and efficiency measures in certain health and human services and health benefits 
programs in order to help balance the budget for the next biennium. The cost savings 
and efficiencies were designed to be achieved through use of measures such as 
carving prescription drugs into Medicaid managed care; transferring children in the State Kids Insurance Program to the Children's Health Insurance Program, and allowing the state to

leverage federal matching funds while maintaining current services.  The bill passed the House and Senate but the House failed to pass the conference committee report so the bill did not pass. Provisions from this bill have been added to legislation during the current special session.


House Bill 1983 by Rep. Lois Kolkhorst requires the Health and Human Services Commission (HHSC) to achieve cost savings by implementing certain initiatives designed to reduce the number of elective or nonmedically indicated induced deliveries or cesarean sections performed at a hospital on a Medicaid recipient before the 39th week of gestation.  This bill passed the House and the Senate and is awaiting signature by the Governor.

House Bill 2245 by Rep. John Zerwas would attempt to reduce the use of emergency rooms for non-emergent care by requiring a study to evaluate the benefits of a cost-effective physician incentive program throughout the Texas Medicaid program and, according to the results of the study, establish such a program.  This bill has passed the House and Senate and is awaiting signature by the Governor.

House Bill 13 by Rep. Lois Kolkhorst sought to implement several of the recommendations of that report and other cost savings and innovative ideas for the improvement of the Medicaid program by requiring the executive commissioner of HHSC to seek a waiver to the state Medicaid plan.  This bill failed to pass.


	House Bill 1809 by Rep. Senfronia Thompson would have provided registration procedures

as well as requiring a health care provider referring a patient to a diagnostic imaging facility 

to disclose to the patient the provider's investment interest in the facility.  This bill passed 

the House Licensing Committee but failed to pass the full House.

House Bill 1621 by Rep. Vicki Truitt and Senate Bill 401 by Sen. Florence Shapiro would 

have required facilities that use certain imaging equipment to be subject to licensing 
requirements by creating a diagnostic imaging facility license and a fluoroscopy-guided 
pain management procedure center license.  Neither bill passed.




House Bill 411 by Rep. Jodie Laubenberg clarifies issues relating to the Newborn Screening Program by providing for increased management approval on handling records, notifying the public of the use of these records via the Internet, and preventing these records from being used in forensic science or insurance underwriting.  This bill passed the House and the Senate and is awaiting signature by the Governor.

Senate Bill 229 by Sen. Jane Nelson expands the definition of birthing facilities required to offer newborn hearing screening tests.  This bill passed the House and the Senate and is awaiting signature by the Governor.

House Bill 3336 by Rep. Garnet Coleman requires a pamphlet on the pertussis disease and  the availability of the vaccine. This pamphlet must be distributed by a hospital, birthing center, physician, nurse midwife, or midwife who provides prenatal care to a woman during pregnancy or birth.  This bill has passed the House and Senate and is awaiting signature by the Governor.
	Senate Bill 270 by Sen. Carlos Uresti would have required all birthing facilities to perform a hearing screening on a newborn before discharging the newborn from the facility and to set up guidelines for follow-up care and intervention services if a newborn fails to pass a screening test.  The bill passed the Senate but failed to pass the House.



SB 1832 by Sen. Robert Duncan/Rep. Dan Gattis began as a bill to authorize pathologists 

Several bills were filed to expand the scope of practice for advanced practice nurses, including House Bill 708 by Rep. Kelly Hancock; House Bill 915 by Rep. Wayne Christian; House Bill 1266 by Rep. Garnet Coleman; and Senate Bill 846 by Sen. Dan Patrick.  The House bills received a hearing in the House Public Health Committee but failed to pass.  The Senate bill never received a hearing.  

House Bill 2636 by Rep. Lois Kolkhorst directs HHSC to create and appoint the members of the Neonatal Intensive Care Unit Commission to study and make recommendations regarding neonatal intensive care unit (NICU) operating standards and reimbursement through the Medicaid program. The bill would direct the commission to develop standards for operating a NICU, develop an accreditation process, and study and make recommendations regarding best practices and protocols to lower admissions to NICUs.  This bill passed the House and the Senate and is awaiting signature by the Governor.
House Bill 2505 by Rep. Armando Walle would have established a task force on lowering the incidence of premature births and improving the care of premature infants.  The bill would require HHSC to establish a task force on premature infants to assist the Department of State Health Services with developing recommendations for lowering the incidence of births before 39 weeks of gestation and ensuring the proper care of premature infants after their discharge from the hospital. The bill was heard in House Public Health Committee but failed to receive affirmative vote from the committee so it will not become law.


  Senate Bill 188 by Sen. Jane Nelson would have regulated the practice and advertising of genetic counseling and genetic counselors.  The bill was not heard due to the fiscal cost but expect this issue to return next session. 

Current law requires the Texas Medical Board to complete a preliminary investigation of a complaint filed against a physician within 30 days of receiving the complaint.  HB 680 by Rep. Charles Schwertner would extend the deadline to 45 days.  It also would extend from 30 days to 45 days the deadline for the TMB to notify a licensed physician of an informal meeting with a license holder against whom a complaint has been filed.  This bill passed the House and Senate and is awaiting signature by the Governor.

HB 1013 by Rep. Fred Brown attempted to address frivolous complaints against physicians filed with the Texas Medical Board.  Although this bill passed the House, it failed to receive a hearing in the Senate so it will not become law.   

Sen. Jane Nelson filed several bills related to the Board.  Senate Bill 190 would have allowed physicians to tape the proceedings of a TMB informal settlement conference.  The legislation would provide a physician with notice if an insurance company files a complaint. This bill passed the Senate but failed to pass the House. Senate Bill 191 would bind TMB to the ruling of an administrative law judge in a proceeding supervised by the State Office of Administrative Hearings. This bill passed and has been sent to the Governor. Senate Bill 227 would provide discretion for TMB to waive a fine in lieu of a remedial action plan for a minor administrative violation.  This bill passed and has been sent to the Governor.   


Because the Women’s Health Program is set to expire in December, 2011, several bills were filed to reauthorize the program, including House Bill 2299 by Rep. Garnet Coleman; House Bill 419 by Rep. Mike Villarreal; HB 1138 by Rep. Eddie Rodriguez; 
House Bill 1478 by Rep. Beverly Woolley and Senate Bill 575 by Sen. Leticia Van de Putte.  In the Senate, Sen. Bob Deuell was appointed to chair a subcommittee on the issue and later filed Senate Bill 1854 on the issue.  Unfortunately, a “poison pill” was added to the bill.  The bill would have prohibited HHSC from contracting with entities or affiliates of entities that perform or promote elective abortion. HHSC would be required under the bill to cease operation of the Women's Health Program if a court decides this prohibition is invalid or enjoins its enforcement. This bill did not pass. However, there is language in the form of a budget rider to reauthorize the program as it currently exists.  
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